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36

Chapter 2 

Aliens: immigration law’s 
racial architecture

The idea that there is a clear distinction between the status 
of British subject and that of alien performed a useful func-
tion for Britain as it sought to expand its territory and 
build the British Empire between the late sixteenth and 
early eighteenth centuries. The legal category of alien 
aided in the institutionalisation of a hierarchy of people 
and, accordingly, allowed for the differentiated apportion-
ment of resources and entitlements. Aliens could be denied 
the rights that were granted to British subjects. British sub-
jecthood was held up as a superior category from which the 
civilising benefits of British rule flowed. However, in the 
British Empire, where rule over populations entailed slav-
ery, dispossession of land, exploitation of labour and theft 
of resources, all predicated on white British supremacy, 
the distinction drawn between alien and subject was both 
fragile and deceptive. Whenever it has suited the British 
government, it has treated its subjects as aliens for legal 
purposes, evicting them from the scope of legal status with 
devastating consequences. British subjecthood did not pro-
tect racialised subjects from the violence of white British 
supremacy. Indeed, its very existence as a legal category was 
a manifestation of that violence. The law is thus the weapon 
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of, and the legitimising force behind, racial state violence. 
As I argue in what follows, even so-called ‘free’ British 
subjects seeking to move to different parts of the British 
Empire were met with racist immigration laws, which were 
the precursor to Britain’s first immigration law. The 1905 
Aliens Act, which primarily targeted poor Jewish people, 
categorised as ‘aliens’, who were seeking protection from 
persecution, imitated immigration legislation that had been 
passed in the colonies to control the movement of racialised 
colonial subjects. The Aliens Act set a legislative precedent 
for immigration control, which would later be primarily 
targeted at racialised British subjects and Commonwealth 
citizens. The Act had its origins in British colonialism, with 
many of its provisions having been modelled on controls in 
operation in settler colonies such as Canada and Australia. 
The Aliens Act had a racialising effect, making people cate-
gorised as aliens disproportionately vulnerable to harm and 
premature death, either because they were turned away at 
the border, or through exposure to violence and destitution 
in Britain. 

I’d rather be an alien than a subject

Even if I really came from people who were living like mon-
keys in trees, it was better to be that than what happened to 
me, what I became after I met you.1

The legal category of alien first emerged in England, rather 
than in the conglomeration of islands and overseas terri-
tories now known as the United Kingdom of Great Britain 
and Northern Ireland. English law distinctions between 
aliens and subjects first manifested in the law of property 
and inheritance, rather than through rights of entry and 
stay.2 Indeed, where physical expulsions were ordered, 
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these applied to aliens and subjects alike. For example, in 
1290, following an increase in expressions of racial hatred 
against Jews, King Edward I ordered their expulsion from 
England. Those affected by the order would have included 
aliens and British subjects, despite the fact that Magna 
Carta granted subjects the right to remain in Britain and 
come and go freely.3 ‘Calvin’s Case’, decided in England in 
1608, had determined that Scottish-born children were to 
be  considered Crown subjects. For a person to be consid-
ered a Crown subject rather than an alien, she had to be 
born within the ‘King’s dominion’ and her parents had to be 
‘under the actual obedience of the King’.4 The property rights 
of Irish and Scots, as colonised peoples, indeed as English or 
Crown subjects, were limited by the English Parliament 
in the course of England’s territorial expansion through 
colonial conquest. In 1652 the English Parliament decreed 
that Irish  landlords forfeit their land. The Aliens Act 1705, 
passed to put  pressure on Scotland to unite with England, 
prohibited the import of Scottish goods into England and 
committed to treating Scots as aliens rather than English 
subjects for legal purposes, meaning their property rights 
in England would be threatened. Scotland capitulated and 
in 1707 the Act of Union was passed. England, Scotland 
and Wales became the United Kingdom of Great Britain.5 
These examples make clear the dispossessing consequences 
that flow from British subject status, less surprising when 
understood not as a privilege, but as a consequence of colo-
nisation by England.

Attention to the production and material effects of differ-
ent forms of British subjecthood reveals the way in which 
‘racial power was fused to the very foundation of and archi-
tecture of imperial rule’.6 Renisa Mawani notes that ‘impe-
rial territories were interconnected and interdependent’, 
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but ‘were organized vertically in a hierarchy of racial worth 
and value’.7 While English subject status permitted Scots 
under English colonial rule property rights, the Irish were 
denied them, as were Aboriginal Australians. This points 
to the fact that distinctions in rights attached to British 
subjecthood differed according to a multiplicity of factors, 
including how colonial territory was acquired.8 The fragil-
ity of the distinction between subject and alien in the con-
text of the British Empire can perhaps be seen most clearly 
and painfully with reference to Australia, a former British 
colony. Aboriginal people in Australia were British sub-
jects, but this did little to protect their interests. In fact, the 
legal status served to legitimise the violence done to them, 
including through the theft of their land. There is no ques-
tion as to the British subject status of Aboriginal people in 
Australia.9 Every Aboriginal person ‘born in Australia after 
1829 (by which date the whole of the continent was part of 
the dominions of the Crown) became a British subject by 
birth’.10 Yet, as Geoffrey Sawer has argued, ‘[b]eing a British 
subject is by itself worth little; it is the foundation on which 
further conditions of disqualification or qualification are 
built’, such as racialisation.11 

In the 1992 Australian High Court case of Mabo,12 which 
considered the land rights of Aboriginal people in Australia, 
Brennan J stated that it ‘would be a curious doctrine to 
propound today that, when the benefit of the common law 
was first extended to Her Majesty’s indigenous subjects in 
the Antipodes, its first fruits were to strip them of their 
right to occupy their ancestral lands’.13 Although Brennan J 
is dismissing the idea that a court would today (or in 1992) 
uphold the idea that the extension of the English common 
law to Australia legitimised stripping Aboriginal people of 
their land rights, his description of Aboriginal people in 
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Australia as ‘indigenous subjects’ belies the ambiguity of 
British subject status and what was deemed to flow from 
it. Australia exists as a settler colony today as a result of 
its settlement by white British subjects. Aboriginal people 
in Australia continue to suffer the consequences of this 
colonial settlement.14 It is a painful irony, and indeed an 
insult, for a people with a history of genocide and land dis-
possession to be told in 1992 that the catastrophic effects of 
British colonialism occurred within the framework of the 
extension of ‘the benefit’ of anything, let alone the English 
common law. Even while the disastrous effects of British 
colonialism were being noted by Brennan J, euphemisti-
cally described as ‘first fruits’, the practical meaning of the 
English common law’s extension of British subjecthood 
status to Aboriginal people is left unaddressed. Aboriginal 
people, having been cast as racially inferior and incapable 
of self-government, gleaned no protection from their status 
as British subjects. Indeed, their British subject status was 
symptomatic of their position of subjugation by the British 
Crown. It is thus a colonial fantasy to imagine that British 
subject status implied a lack of distinction between white 
British and racialised subjects.

Excepting colonial subjects 

Britain experienced trans-migration throughout the twen-
tieth century.15 The overwhelming trend of movement of 
people across England’s and later Britain’s mainland bor-
ders was outwards. Indeed, until 1994 Britain was a place 
of net emigration.16 In the eighteenth and nineteenth cen-
turies Europe as a whole experienced far more emigra-
tion than immigration. Forced movement outwards from 
Europe was also a feature of this period. Following the 1718 
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Transportation Act and the criminalisation of vagrancy, 
which served to produce a significant convict population, 
Britain transported prisoners to work as labourers in the 
colonies.17 Movement of white Britons out to the colo-
nies was also facilitated through debt-financed emigration 
programmes.18 Emigration was coterminous with colonial 
settlement. Although commentators have highlighted free-
trade interests as being at the heart of the relatively free 
conditions of movement prior to the 1905 Aliens Act,19 this 
elides the colonial context in which people migrated at this 
time and the catastrophic implications of white settlement 
for indigenous peoples in places such as North and South 
America and Australia.20 The global movement of racialised 
people was and remains engineered in the interests of pre-
dominantly white colonial powers. Anderson writes, ‘[a]s 
the British Empire consolidated and expanded, the rights of 
movement of people from England/Britain around the world 
to colonize, make war, explore, and conduct business were 
not at issue for the government in London’.21 Between 1750 
and 1960, the European continent sent 70 million people 
overseas to destinations such as North and South America, 
Australia and South Africa.22 Patricia Tuitt writes that the 
‘age of discovery’ was one ‘in which mass migration (not 
classic war or conquest) was deployed to extend the terri-
tories of a power, or, crucially, to engineer “the destruction 
and/or transformation of other forms of social organisation 
and life” of communities assumed to be spent and useless’.23 

Despite the decision in Calvin’s Case on the Crown sub-
ject status of children born in Scotland, the extension of 
subjecthood was not automatic in overseas British colo-
nies.24 The British Empire entailed varied legal statuses 
and systems for their bestowal, though people in colonial 
jurisdictions were referred to as British subjects.25 However, 
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differential racialisation meant that there was little consist-
ency across the Empire. The forced movement of racialised 
people was a major feature of Britain’s colonial expan-
sion. Britain had been trading in slaves since the 1500s. 
Slaves, and the children of slaves in British jurisdictions, 
were legally objects rather than subjects.26 Trade in slaves 
was formally abolished in the British Empire in 1807. The 
Slavery Abolition Act 1833 led to the gradual abolition of 
slavery in the colonies and established a financial compen-
sation scheme for slave owners.27 Some slaves who gained 
their freedom as a quid pro quo for fighting for the British 
against American independence travelled to Britain at the 
end of the war. According to Vilna Bashi, ‘[j]obless and des-
titute, they were given assistance by the newly established 
Committee for the Relief of the Black Poor, but the pro-
gramme evolved into a 1786 House of Commons-approved 
plan to expel the black poor and send them to a settlement 
in Sierra Leone’.28 The horrific conditions on board a 1787 
voyage to Sierra Leone have been likened to transport on 
slave ships. Many died, some driven to suicide by drown-
ing,29 demonstrative of the inescapability of the material 
effects of categorisation as ‘negro’, intrinsic to the operation 
of the system of chattel slavery, even after its abolition.30 
The production of black people as racialised not only ren-
dered them enslavable, but continues to make them acutely 
and disproportionately vulnerable to state-sanctioned harm 
and premature death.31 

Following the abolition of slavery, forced labour of racial-
ised people continued in various forms, including through 
forced mass movement around the Empire of indentured 
labourers from India and China.32 The systems created to 
regulate this movement varied across the colonies. Mongia 
has observed how in 1835 the Court of Directors of the 

EL-ENANY PRINT.indd   42 02/01/2020   13:38

This content downloaded from 
�������������54.66.212.33 on Fri, 16 Apr 2021 20:34:42 UTC�������������� 

All use subject to https://about.jstor.org/terms



Aliens: immigration law’s racial architecture

43

East India Company, responsible at the time for British 
administration in India, put in place centralised systems 
of regulation to record and control the movement of inden-
tured Indian labourers who were being increasingly relied 
on across the British Empire to replace the labour of former 
slaves following the abolition of slavery.33 In 1838 the 
British Parliament introduced the first formal regulation of 
‘free’ British subjects. Colonial authorities treated overseas 
territories as exceptional places wherein the movement of 
‘free’ subjects could be governed, even though this was not 
the case on the British mainland. This treatment was justi-
fied on the basis of the supposed inferiority of racialised 
colonial subjects. In the colonies, ‘the elements of society’ 
were said to be ‘not the same therein as in Europe’.34 Mongia 
thus writes that ‘[t]he peculiar situation of the colony … 
justified the differential application of the law and made 
the term “British subject” itself “susceptible of important 
 division and modification”’.35 

Colonial governments’ experimentation with immigra-
tion control was the forerunner of modern-day British immi-
gration law, in particular the practice of legislating with the 
aim of racial exclusion but in apparently race-neutral terms. 
The exceptional space of the colonies can be seen in Britain’s 
tolerance of the practices of the settler colonial govern-
ments in Canada and Australia, which sought to control the 
movement of ‘free’ racialised British subjects. Each passed 
immigration laws, using practices of information gathering, 
ordering and legal categorisation to control the movement 
of racialised populations.36 Australia passed explicitly racist 
immigration law as part of the ‘White Australia’ policy. 
British colonial officials, keen to preserve the stability and 
longevity of the Empire, wanted to avoid being seen to bla-
tantly discriminate against racialised British subjects in the 
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letter of the law. The difficulty for British colonial offi-
cials, according to Anderson, ‘was that to limit mobility of 
“Europeans” was unthinkable, yet any mention of “race” 
could threaten to undermine assertions of equality and 
benevolent rule’.37 Colonial governments thus developed 
means of restricting the movement of racialised labourers by 
designing legislation that did not discriminate explicitly on 
the basis of race but had this effect in practice. The govern-
ment of the British colony of Natal, for instance, passed the 
Immigration Restriction Act 1897, which required entrants 
to be in possession of £25, about £3000 in today’s currency, 
and to have knowledge of a European language. Immigration 
officers could choose the requisite European language in 
which knowledge was expected, ‘so an “Indian” English 
speaker, for example, could be presented with a form in 
German’.38 In practice Europeans could meet the conditions 
of entry, but racialised subjects, the non-indentured Indians 
targeted for control, could not. The Prime Minister of Natal 
explained to Parliament, 

[i]t never occurred to me for a single minute that [the bill] 
should ever be applied to English immigrants … can you 
imagine anything more mad for a Government than that it 
should apply to English immigrants? The object of the bill is 
to deal with Asiatic immigrants.39

According to Mongia, in 1908 a growing ‘deeply anticolo-
nial and nationalist’ Indian public, combined with the emer-
gence of outward migration as a major political issue, led 
the British government of India to seek to minimise legisla-
tive measures that were explicitly discriminatory against 
Indians.40 Thus, it was suggested to the Canadians that they 
adopt concealed means of discrimination, for example by 
requiring ‘certain qualifications such as physical fitness … 
and the possession of a certain amount of money’.41 The 
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thinly disguised racial discrimination in these legislative 
measures was obvious to its targets, who made strategic 
arguments for legal change by appealing to their rights as 
British subjects. British Indian subjects in Canada thus 
wrote to the Colonial Office in London in 1910: 

The present Dominion Immigration Laws are quite incon-
sistent to the Imperial policy because they discriminate 
against the people of India who are British subjects; as they 
are forced to produce a sum of $200 before landing, whereas 
other British subjects are not … The present Dominion 
Immigration Laws are humiliating to the people of India … 
[since we] are not allowed to enjoy the birthright of travelling 
from one part of the British Empire to the other.42

Apparently race-neutral but in fact racist methods of restric-
tion developed in the colonial context would be adopted to 
target the movement of ‘undesirable’ aliens to Britain and, 
later, racialised colony and Commonwealth citizens. To 
this day legislation that is race-neutral in its terms but that 
produces racialised effects is the modus operandi of immi-
gration law. As Anderson has written, ‘[t]he laws governing 
the movement of subjects within the Empire were an impor-
tant means of manufacturing the category’ of race.43 The 
colonies thus served as testing grounds for legal measures, 
paving the way for their adoption on the British mainland. 

In tracing the emergence of the passport in the settler 
colony of Canada in the early 1900s, Mongia has argued 
that it surfaced as ‘a state document that purport[ed] to 
assign a national identity rather than a racial identity – 
a mechanism that would conceal race and racist motiva-
tions for controlling mobility in the guise of a reciprocal 
arrangement between states described as national’.44 It was 
thus ‘through a recourse to the idea of states as securing 
sovereignty through an appeal to the “national”’ that the 
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principles of free movement for British subjects through-
out the British Empire was discarded.45 Yet Britain itself, at 
the helm of an empire, could hardly appeal to the national 
as the primary source of its power. It would be another 
sixty years before the British government was willing to 
countenance the introduction of immigration controls to 
prevent the entry of racialised British subjects to the British 
mainland. However, immigration law targeted primarily at 
poor Jewish refugees was passed in Britain as early as 1905 
in the form of the Aliens Act. It borrowed in style from the 
apparently race-neutral immigration laws adopted in the 
colonies. As discussed in the remainder of this chapter, the 
1905 Act contained provisions similar to those in the 1897 
Natal Act, including the requirement that entrants be in 
possession of a minimum sum of money. The 1905 Act was 
thus both a product of and embodied the spirit of the white 
supremacist project of the British Empire. 

The Aliens Act 1905: protecting white British 
supremacy at home 

We are not a destitute-alien-importing people so much 
as we are a destitute-exporting people. There are far more 
Britons who go destitute into foreign countries, to earn their 
 livelihood than destitute aliens who come here.46

By the time the 1905 Aliens Act was passed, the British 
Empire was well established and the transatlantic slave 
trade and slavery had been abolished. The wealth accumu-
lated through slavery and colonial conquest infused Britain, 
and along with it, the idea that white Britons occupied a 
position of superiority in a global racial hierarchy. The 
passing of the 1905 Act, primarily to prevent the arrival 
in Britain of poor Jewish refugees, is an early instance of 

EL-ENANY PRINT.indd   46 02/01/2020   13:38

This content downloaded from 
�������������54.66.212.33 on Fri, 16 Apr 2021 20:34:42 UTC�������������� 

All use subject to https://about.jstor.org/terms



Aliens: immigration law’s racial architecture

47

the use of immigration law on the British mainland as a 
means of preserving domestic white British supremacy. 
Although it was not targeted at racialised British subjects 
but at ‘aliens’, it mirrored in method and content aspects of 
racist immigration laws previously adopted in British colo-
nies, and established the infrastructure for future iterations 
of immigration control in Britain.

Until 1905 Britain had been legislating the rights of entry 
and stay of aliens in an ad hoc manner. The Aliens Act 
1793 was passed in response to the arrival of people from 
France following the French Revolution. The legislation 
was designed ‘to protect the British state against French 
subversives who might stir up revolutionary fervour in the 
domestic population’.47 The Act introduced an early version 
of carrier sanctions, with ships’ captains being required to 
provide details of people categorised as aliens brought into 
the country on pain of a fine. The Act also authorised the 
removal of ‘aliens’ considered to be subversives.48 The aim 
of the legislation was to ensure the maintenance of the rule 
and power of the British monarchy and aristocracy. The 
Removal of Aliens Act 1848 renewed powers of removal 
‘in readiness for another “alien menace” from continental 
revolutionaries’.49 The Act empowered the Home Secretary 
and the Lord Lieutenant of Ireland to expel ‘aliens’ if they 
were deemed to threaten the ‘preservation of the peace and 
tranquillity of the realm’.50 

Britain and other European countries’ colonial activity 
had long led to people seeking to enter the British mainland. 
In the late 1800s, for instance, Jewish refugees arrived in 
Britain fleeing the Boer War, a colonial war waged by Britain 
against Dutch colonists as each vied for control over the 
South African gold mines. In the 1900s some of those escap-
ing antisemitism in the Russian Empire, Austria, Romania 
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and other eastern European countries travelled to Britain. 
This movement led to the introduction of Britain’s first 
immigration control legislation in 1905. The campaign in 
support of controls was run by the far right organisation, 
the British Brothers’ League. Racism against Jews has a 
long history in Britain.51 Those campaigning for controls 
blamed Jewish refugees for causing overcrowding in fac-
tories and housing, and for spreading disease. Intimately 
associated with the League was the Conservative MP for 
Stepney, William Evans-Gordon. After serving in the British 
Indian Army and the Foreign Department of the Indian gov-
ernment, Evans-Gordon built his domestic political career 
on pushing forward a racist, anti-‘alien’ agenda. In 1902 
he stated that ‘not a day passes but English families are 
 ruthlessly turned out to make room for foreign invaders’.52 

In the course of the introduction of the 1905 Act there 
was debate about whether immigration controls were a 
necessary or suitable solution to problems such as poor 
health and poor-quality housing and work conditions. 
People categorised as aliens were treated as a cheap source 
of labour. In the early 1900s welfare provision was lim-
ited in scope. The government did not consider welfare 
as one of its tasks. Seeking access to welfare could have 
a detrimental effect for people seeking a legal status in 
Britain. Deborah Hayes has noted the connections between 
the Poor Law and laws of settlement whereby the cost of 
the relief was made the responsibility of the claimant’s 
parish of settlement.53 This resulted in towns having the 
power of removal to the parish of origin in cases where 
sick, elderly and unemployed people claimed relief. People 
categorised as aliens were the most affected. They were 
deterred from applying for support and this exposed them 
to labour exploitation.54
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The 1905 Aliens Act was a result of the work of the 
Royal Commission on Alien Immigration established by 
a Conservative government following increased pressure 
for control. The Royal Commission rejected in spirit the 
sensationalist anti-immigrant rhetoric which had led to its 
establishment, noting that people from eastern Europe had 
not caused a crime wave and that only 1 per cent of ‘aliens’ 
were receiving Poor Law payments. It nevertheless recom-
mended the adoption of immigration legislation. Two of its 
members voiced their opposition in the form of a dissenters’ 
memorandum attached to the Commission’s report. In it 
Sir Kenelm Digby, permanent Under-Secretary at the Home 
Office, and Lord Nathaniel Rothschild, leader of a delega-
tion from the Board of Deputies of British Jews,55 argued 
that the Commission’s recommendations were not substan-
tiated by its findings.56 Digby considered that the recom-
mendations would be impossible to implement due to the 
absence of personnel tasked with immigration control. He 
also questioned the link between immigration and prob-
lems of overcrowding in East London, suggesting that rather 
than immigration legislation, the Public Health Act of 1891 
might be a more appropriate tool for dealing with poor work 
and housing conditions.57

The Royal Commission also produced a report enti-
tled Measures Adopted for the Restriction and Control of 
Alien Immigration in Foreign Countries, and in British 
Colonies.58 The colonies examined were Canada, Natal, 
Cape Colony, Australia, New Zealand and Tasmania. In the 
colonies, ‘people categorised as criminals, idiots, lunatics 
and “persons likely to become a charge on public funds” 
were prohibited from landing, and in some instances from 
leaving a home country’.59 Similar categories of persons, 
along with the general category of ‘undesirable aliens’, also 
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popular in colonial immigration laws, found their way into 
the 1904 Aliens Bill. Medical inspection of ‘alien’ arrivals, 
also common in the colonies, was adopted in the Bill. The 
notion of carrier sanctions whereby ship operators would 
pay a penalty for transporting people deemed undesirable 
was another colonial influence, a provision borrowed from 
Australian law. An important difference between colonial 
immigration controls and British legislation against ‘aliens’ 
is that the colonies, for the most part, did not differentiate 
between aliens and British subjects.60 Indeed, as discussed 
above, racialised subjects from different parts of the Empire 
were often the primary targets of control in white settler 
colonies. For Britain, the introduction of controls against 
British subjects seeking to travel to the heart of the Empire 
was considered to go against the interests of imperial rule. 
How could the lie of imperial unity and equality be sus-
tained if Britain treated its subjects differently as far as the 
motherland was concerned? 

On introducing the 1904 Bill, the Conservative Home 
Secretary, Aretas Akers-Douglas, used dehumanising and 
incendiary rhetoric to describe the migration to Britain of 
poor Europeans. He stated, ‘there is a certain class of unde-
sirable aliens who are not so welcome, and whose repa-
triation is very desirable’.61 He spoke of ‘aliens’ as having 
‘occupied a very large number of dwellings from which they 
have driven the bona fide inhabitants’.62 People coming to 
Britain, he said, are those ‘excluded by the United States, 
and therefore it is fair to say that we only get the refuse’.63

The Bill was opposed by some for its limitation of the 
movement of ‘free white men’, indicating the fluidity and 
lack of clarity around the racialisation of the targets of the 
1905 Act. The Liberal Party MP Sir Charles Dilke stated 
that it was ‘extraordinary’ that Parliament ‘should be called 
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upon to consider a measure … which, for the first time, was 
going to prevent European white men from coming, at their 
own cost, as free men to a free country’.64 Dilke considered 
the legislation to be a hypocritical move by the govern-
ment, which at the same moment was proposing to import 
indentured Chinese labourers into the Transvaal colony (in 
South Africa),65 described by some as being  tantamount to 
the reintroduction of slavery.66

Lord Alfred Milner, High Commissioner for Southern 
Africa and Governor of Cape Colony, was an enthusiastic 
proponent of the indentured labour scheme and encouraged 
those opposed to it on the basis that it would do injury 
to white labour in South Africa to ‘turn their attention to 
the injury done to white labour in [Britain] by the dump-
ing down of 80,000 foreign aliens, the riff-raff of Europe, 
many of them criminals, who compete at starvation wages, 
and in many cases take the bread out of the mouths of our 
struggling working men’.67 Dilke emphasised in turn that 
many of those whose entry to Britain would be prevented 
by the Act were people in flight from persecution, ‘people 
whom we shall afterwards be ashamed we have excluded’.68 
Quoting from the Royal Commission’s report, he spoke of 
the ‘persecution which sends these people to this country – 
“The Russian persecution stands in some degree apart from 
other forms of the Anti-Semitic movement on account of its 
unparalleled magnitude and ferocity”’.69 Thus despite some 
acknowledgement of a moral obligation to extend protection 
to people experiencing antisemitism among the dehumanis-
ing talk of poor people as ‘refuse’, parliamentary debate on 
the Aliens Bill betrayed the scope and depth of racism as 
enacted daily across the British Empire and imbibed in the 
mindset and discourse of British politicians, whether lev-
elled against subjects overseas or ‘aliens’ at Britain’s shores. 
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The government’s failure to take measures to counter 
overcrowding and ill-health in poverty-stricken urban areas 
allowed ‘aliens’ to be constructed as their cause. Rather than 
introducing and enforcing stringent public health standards 
in factories and housing and stemming the influence of the 
growing far right, the government sought to eliminate the 
presence of migrant populations from certain areas. The 
1905 Aliens Act permitted the expulsion of ‘aliens’ unable 
to support themselves financially or living in overcrowded 
conditions. Under the Act, the Home Secretary could order 
the expulsion of an ‘alien’ who ‘had been in receipt of any 
such parochial relief as disqualifies a person from the parlia-
mentary franchise or been found wandering without osten-
sible means of subsistence or been living under insanitary 
conditions due to overcrowding’.70 

The English courts had already ruled in 1891 that ‘aliens’ 
did not have a legal right to enter Britain.71 Later, Poll v. Lord 
Advocate had established that ‘the sovereign power – the 
supreme executive – of every state must be held to be abso-
lute’ and an ‘alien’ could not bring a legal action against the 
state.72 In 1906 the Privy Council affirmed the existence of a 
Crown prerogative to expel ‘aliens’.73 The 1905 Act, despite 
being much less extensive than the originally proposed Bill 
due to the heavy opposition it encountered in the House of 
Commons, nevertheless established a statutory framework 
for immigration control. The Aliens Bill would have given 
the Home Secretary wide powers to restrict the presence of 
‘aliens’ in Britain as well as to designate regions from which 
those categorised as aliens would be excluded.74 The Act 
established a body of officers with the power to refuse entry 
into Britain to ‘undesirable aliens’, which included those 
with little financial means. Passengers exempt from control 
were ‘cabin passengers’, those permitted use of the ship’s 
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cabin, store rooms and saloons.75 Controls applied only to 
‘steerage passengers’, who were those with the cheapest 
tickets, and who arrived on a ship which carried more than 
twelve, and later twenty, such passengers. Shipping compa-
nies found a way around the controls by ensuring that they 
carried twenty or fewer such passengers.76 

The Aliens Act provided that an ‘alien’ was to be consid-
ered ‘undesirable’ and could be refused entry:

a) if he cannot show that he has in his possession or is in a 
position to obtain the means to decently supporting himself 
and his dependants (if any); or
b) if he is a lunatic or an idiot, or owing to any disease or infir-
mity appears likely to be a charge upon the rates or  otherwise 
of a detriment to the public; or
c) if he has been sentenced in a foreign country with which 
there is an extradition treaty for a crime.77 

The colonial influence is apparent. The provision reads sim-
ilarly to Section 38(c) of the Canadian Immigration Act of 
1910, whereby those ‘deemed unsuitable’ or ‘undesirable’ or 
having a ‘probable inability to become readily assimilated’ 
could be denied entry.78

Persons considered to be fleeing certain forms of persecu-
tion could benefit from an exception to control.

In the case of an immigrant who proves that he is seeking 
admission to this country solely to avoid persecution or pun-
ishment on religious or political grounds or for an offence 
of a political character, or persecution, involving danger of 
imprisonment or danger to life or limb, on account of reli-
gious belief, leave to land shall not be refused on the ground 
merely of want of means or the probability of his becoming a 
charge on the rates.79

The clause is weak in the protection it offers. Protection 
is limited to entry and the burden of proof is placed on the 
entrant. It is lacking in nuance in its insistence that persons 
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to be exempted from control show that they have travelled 
to Britain ‘solely to avoid persecution’, thus eliding the fact 
that people may have a variety of motivations in moving. 
Further, the provision states that denial of entry where the 
conditions set out in the clause are met is not to be merely 
for the reason that an entrant is poor. This suggests that 
there might be other reasons to deny entry to a person seek-
ing safety from persecution. Despite the minimal protec-
tion it offers, having the clause inserted into the Act was 
not an easy task. The amendment was adopted as a result 
of the work of representatives of the Jewish community.80 
Local groups, on the advice of the Board of Deputies of 
British Jews, campaigned for a strengthening of religious 
protection in the Act, persuading the Liberals to lobby for 
the amendment.81 The London Committee of the Board 
had raised concerns about individuals fleeing persecution 
and the problems they would face in proving their status 
through legal documentation.82 Although the government 
might have been ‘embarrassed by its own conscience’ and 
thus included this exceptional clause, it was also faced with 
the threat of a withdrawal of contributions to campaign 
funds, and pressure from backbenchers.83

The clause allowing for the exemption from control of 
persecuted individuals in the 1905 Act was as close as 
Britain had come to legally defining a refugee. This restric-
tive, hesitant and limited articulation of legal protection 
for refugees, and its birth within the framework of immi-
gration control, has since influenced the development of 
British refugee protection. The discretionary nature of ref-
ugee protection contributed to a lack of equivalence in 
its granting. Gina Clayton has noted that ‘[e]very history 
of immigration shows that in Britain each new group of 
arrivals has been regarded with suspicion and hostility’.84 
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However, the degree of hostility has differed markedly, 
increasing  according to whether and how people are racial-
ised. The Home Secretary defended the need for the 1905 
legislation by differentiating ‘the undesirable aliens’ which 
the Act targeted from the more desirable Huguenots who 
had arrived in the seventeenth century.85 Differential racial-
isation thus affects the degree to which racialised people 
find themselves vulnerable to abuse, harm and premature 
death. The British government’s treatment of Jewish refu-
gees who arrived in the early 1900s has been contrasted 
with that of the Roma, whose arrival also coincided with 
the passing of the Aliens Act. While limited concessions 
were secured for Jewish refugees, the Roma were deflected 
and expelled.86 

Administering the Aliens Act 1905 

Although the Aliens Act has been described as ‘a weak meas-
ure with only limited state apparatus to implement it’,87 it 
nevertheless set a precedent for generalised immigration 
control. It also established the infrastructure and framework 
that was to facilitate the enactment of further immigration 
laws. The Conservative Party lost the general election of 
1906 to the Liberals after passing the Act. The ‘unwilling’ 
Liberals were faced with the task of enforcing the legisla-
tion they had contested.88 Due to the lack of an implement-
ing structure, Board of Customs staff were given additional 
immigration duties and their numbers and pay increased 
to account for these extra tasks.89 The Act required the 
specification of ‘immigration ports’ where people would be 
permitted to disembark. These were located on the east and 
south coasts and in London and Liverpool. The Home Office 
appointed medical officers to advise immigration officials 
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stationed at ports on the health conditions of arrivals, many 
of whom were rejected on medical grounds.90 

Passengers deemed ‘undesirable’ and rejected under the 
Act could appeal to an immigration board. The ship’s cap-
tain was also permitted an appeal when a fine was levied 
for failure to provide details of persons brought to Britain. 
Interpreters were employed to enable communication with 
immigration officials and for people who appealed to an 
immigration board. People categorised as aliens faced expul-
sion on an order of the Home Secretary following conviction 
for a criminal offence where the sentencing court advised 
this outcome. The Home Office considered factors such as 
the nature of the offence, how long the individual had been 
residing in Britain as well as the hardship she or he was 
likely to face on expulsion.91 Also subject to an expulsion 
order were people found to be in receipt of Poor Law pay-
ments within twelve months of having arrived in Britain.92 

The Home Office had a wide discretion in determining 
the membership of immigration boards. Panellists had to 
be ‘fit persons having magisterial, business, or adminis-
trative experience’.93 The boards, whose composition was 
hotly disputed, comprised ‘establishment figures in the 
towns concerned’.94 Members of affected migrant commu-
nities in Britain argued that the boards were not sufficiently 
representative of them. Those in support of the controls 
pointed to a lack of representation of ‘working men’ on the 
boards. The Home Office immigration minister questioned 
the motivations behind concerns about the lack of ‘work-
ing men’ on immigration boards: ‘It is difficult to guess 
the objective of this question. What is a workman wanted 
for? 1. To exclude the destitute alien, so as not to increase 
existing evils and diminish competition. 2. To admit him 
as being no worse than those already here. 3. To earn a 
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guinea.’95 The assumption, of course, was that the ‘work-
ing man’ was a white British subject. This mythological 
and racist construction of the working class as white to the 
exclusion of its racialised members, who are in fact dispro-
portionately represented in this class both domestically and 
globally, persists to the present day.96

Legal protection for those facing immigration boards was 
limited. There was neither a judicial nor an administrative 
right of appeal against decisions. Questions regarding inter-
pretation of the Act were to be referred to the Home Office, 
which monitored case outcomes in order to ensure uniform-
ity in decision making, for example with regard to political 
and religious refugees.97 The absence of a right of appeal to 
a court of law was a key concern of the Board of Deputies 
of British Jews. It questioned the legitimacy of immigration 
boards made up of ‘nameless officials wielding …  arbitrary 
bureaucratic power’.98 The Home Office’s position was that 
allowing appeals to a court of law would lead to delays in 
the administration of the Act as well as requiring the intro-
duction of new legislation, which the government consid-
ered politically undesirable.99 After the adoption of the Act, 
it was eventually agreed that individuals should have the 
right to legal representation, though this was practically 
useless since there was no financial assistance provided.100 

According to the Act an ‘undesirable alien’ was a person 
who could not ‘show that he has in his possession or is 
in a position to obtain the means of decently supporting 
himself and his dependants’.101 The Home Office’s guide-
lines to immigration boards interpreted this as requiring 
an entrant to be in possession of at least five pounds (about 
£400 in today’s currency) and two pounds for each depend-
ent. Failing this, immigration board officials were to use 
their discretion in determining whether an entrant was in 
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a position to achieve self-sufficiency. This necessitated the 
making of judgements about the work prospects of indi-
vidual entrants according to their trade and the state of the 
labour market.102 The Home Office guidelines began to be 
treated as rules by the immigration boards. The possession 
of five pounds became the determining factor in deciding the 
eligibility of a person to enter Britain. Relatives and migrant 
support groups worked to secure five pounds for those seek-
ing entry to present to the boards.103 It was common practice 
to circulate the same five pounds among entrants, prompt-
ing Permanent Under Secretary of State of the Home Office, 
Mackenzie Chalmers, to comment that ‘[w]e admit a pauper 
alien, who probably has to pay something for the temporary 
use of the necessary five pounds. He is not only without 
means, but also in debt into the bargain.’104 The effect of 
the Aliens Act was thus to produce a category of people, 
‘aliens’, who were marked as ‘undesirable’, and who were 
at disproportionate risk of destitution and exploitation as 
compared with white British subjects. 

Conflict frequently arose between the Liberal Party pol-
iticians who had opposed the introduction of the Aliens 
Act and now wanted to see it loosely enforced, and the 
civil servants who were employed to administer it.105 The 
Liberal government preferred to implement the Act loosely 
and avoid the debate that would ensue if it were brought 
before Parliament for repeal.106 According to Jill Pellew, the 
compromise reached ‘between administering the law as its 
legislators had intended and repealing it altogether’ was to 
‘administer it badly’.107 She concludes that ‘[n]o-one was 
satisfied about the way in which it worked: neither the 
Conservatives who enacted it; nor the Liberals who had to 
see to its execution’.108 Despite the widespread dissatisfac-
tion with the operation of the Act, along with the practical 
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difficulties encountered in its implementation, it had the 
effect of preventing the arrival of thousands of individuals. 
In 1906, 38,527 non-transiting migrants arrived in Britain. 
By 1911, the number had fallen to 18,856. In total, between 
1906 and 1913, 7,594 people categorised as aliens are known 
to have been refused permission to enter Britain.109 

Exceptional and discretionary protection

In 1905, due in part to the persecution that Jews faced in 
Russia, more persons migrating and trans-migrating arrived 
in Britain than in any other year of the Act’s operation.110 
Antisemitism was rife across Europe. There were pogroms 
in Russia and Romania and antisemitic ministers had 
entered government in Germany and Austria-Hungary.111 
It was clear that the British government had in mind a spe-
cific image of a refugee: a person of European origin in flight 
from religious or political persecution. It did not envisage 
its colonial activities overseas as productive of refugees. 
Home Office directions to immigration boards thus required 
their members to give the benefit of the doubt to all those 
 persons coming from ‘disturbed’ parts of the European con-
tinent. The Liberal Home Office exercised leniency towards 
 persons arriving from eastern Europe who had faced reli-
gious and political persecution. Although the Act’s clause 
permitting exceptional admission of refugees was phrased 
in individualised terms, in practice the Home Office applied 
it in a collective manner, granting entry to persons on 
the basis of their country of origin. Mackenzie Chalmers 
explained to the Secretary of State that although this might 
seem to shift ‘the onus of proof required by the Act itself’, 
he considered that ‘the present state of Russia may be taken 
to be so notorious that it is a matter of common sense that 
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if a man proves that he comes from Russia and alleges that 
he is a refugee there is a presumption of fact that his state-
ment is correct’.112 In relation to the case of a 20-year-old 
Russian woman convicted of soliciting in Britain and facing 
expulsion, Chalmers wrote, ‘[s]he is a Russian. It would be 
very harsh to send her back to Russia. She has already been 
severely punished by being kept in prison after payment of 
her fine. Release and warn, but not expel.’113

Because the 1905 Act allowed for an individual seek-
ing entry to Britain solely in flight from persecution to be 
granted entry even if poor, immigration board members had 
to distinguish between persons who were impoverished 
and fleeing persecution, and those who were only impov-
erished and thus to be turned away. The exemption clause 
was particularly vague, considering the circumstances in 
which people arrived. Very few carried documents proving 
their identity, and many had difficulty showing that their 
motivation for travelling lay ‘solely’ in flight from perse-
cution. It became the practice among immigration boards 
to refer refugee cases to the Home Office, though it had 
not been intended to serve as an appeal court. The Home 
Office tended to admit the vast majority of these cases.114 
However, this practice came under threat as the government 
faced pressure from a growing right-wing lobby critical of an 
approach constructed as being soft towards ‘criminal immi-
grants’.115 In 1909 Judge Rentoul KC delivered a speech at 
the Bishopsgate Institute entitled, ‘The British empire: its 
greatness, glory, and freedom’, in which he told stories of 
his experience ruling in cases of ‘criminal aliens’, describing 
them as having been 

of the very worst type in their own country … the Russian 
burglar, the Polish thief, the Italian stabber, and the German 
swindler … people whom this country would be glad to rid 
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of and who had been practically kicked out of their own … 
[I]n the matter of alien immigration Empire should be placed 
before party advantage.116 

Contrary to Rentoul’s narrative, the migrant prison popula-
tion had been in decline since the passing of the Aliens Act, 
and had fallen to 1.22 per cent of the total prison population 
by 1910.117 In spite of this, in 1911 the government intro-
duced the Aliens (Prevention of Crime) Bill. This would 
have required all ‘aliens’ to obtain licences if they wished 
to carry firearms. Judges would have been forced to give rea-
sons in cases where they did not recommend the expulsion 
of an ‘alien’ found guilty of a criminal offence. Ultimately, 
this legislation was not pursued. However, immigration 
control quickly re-emerged as a legislative topic in a con-
text of heightened national security concerns with the 
growing tension on the international scene brought on by 
 approaching war.118

War and the maintenance of white British supremacy 

War came to the British mainland in 1914, after nearly 
half a century of relative peace among European powers at 
home.119 Britain and other European colonial powers had 
been waging colonial wars against populations overseas for 
centuries.120 All the major colonial powers participated in 
the First World War, including all the European states bar 
Spain, the Netherlands, Switzerland and the Scandinavian 
countries.121 Colonised populations were sent to different 
European imperial outposts to fight. The First World War 
elicited the passing of immigration controls in Britain. 
These affected European refugees seeking to enter Britain 
as well as people resident in Britain who had been born 
in other parts of Europe and had arrived previously, some 
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in flight from persecution. Britain went to war in order to 
ensure the maintenance of the British Empire in the face of 
threats, rivalry and colonial ambition on the part of other 
European colonial powers.122 By the time the First World 
War began Britain was already an imagined white space, a 
spatial imaginary that colonialism both produced and sus-
tained. Insofar as the war was about maintaining the global 
order of white British supremacy, this was also the structure 
that underpinned the immigration laws introduced to target 
the nationals of Britain’s competitor states in the scramble 
for world domination. 

An effect of the war was an increase in racist nationalism 
in Britain. Migrants were constructed as threats to national 
security. They were considered either ‘good’ or ‘bad’ depend-
ing on whether their country of birth or nationality was con-
sidered an enemy or ally. The exclusion of people deemed 
not to belong to the British polity was achieved in large 
part through the introduction of legal mechanisms as well 
as a deepening of centralised and discretionary control over 
people categorised as aliens. The Liberal Home Secretary, 
Reginald McKenna, stated that the Aliens Restriction Bill 
was intended ‘to draw a distinction between alien friends and 
alien enemies’.123 On 4 August 1914 Britain declared war on 
Germany and, on the following day, the Aliens Restriction 
Act, repealing the 1905 Aliens Act, was debated, passed and 
received royal assent. Unlike the 1905 Aliens Act, it was 
not preceded by hesitation and did not face great opposi-
tion. The Home Secretary was granted complete control 
over all foreign nationals in Britain. As is typical in times of 
national (or imperial) shifts and transformations, whether 
in times of war or, more recently, in the course of the 2016 
referendum on Britain’s EU membership, Britishness, the 
supremacy of which is at the core of the identity of the 
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colonial state, becomes reified. This process leaves little 
space for other identities and forms of residency and legal 
status that should be equally secure, as we saw with the 
ratcheting up of the hostile environment policy following 
the EU referendum.124 

Despite the Aliens Restriction Act having been intro-
duced as an emergency measure, it was to be the founda-
tion of permanent immigration control legislation.125 The 
Act enabled broad restrictions to be placed on the entry of 
people categorised as aliens and required them ‘to reside 
and remain within certain places’.126 Registration require-
ments were imposed on all ‘aliens’, their internment and 
expulsion were permitted, and scope was provided for the 
introduction of measures ‘for any other matters which 
appear necessary or expedient with a view to the safety of 
the realm’.127 While the 1905 Aliens Act was primarily con-
cerned with keeping ‘undesirable’ migrants out of Britain, 
the 1914 Aliens Restriction Act moved the border further 
inwards, constructing migrants resident in Britain as unde-
sirable, dangerous and a threat to security.

People of German origin were particularly affected by the 
Aliens Restriction Act. They were forced to register their 
presence and prohibited from living in certain places with-
out a permit. The Act demonstrated that ‘popular and official 
hatred’ were ‘mutually reinforcing’.128 The new legislation’s 
categorisation of certain groups as a risk to ‘the safety of the 
realm’ ignited fears and served to legitimise hatred and vio-
lence. Migrants and those perceived as such suffered street 
attacks. Persons thought to be German were particularly at 
risk. One account tells of the shop of a naturalised Russian 
being damaged by a crowd who believed the owner to be 
of German origin.129 The Act was used to expel or intern 
the majority of Germans in Britain: 70,000–75,000 Germans 
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were classified as ‘enemy aliens’ and of these around 32,000 
men were interned and 20,000 were expelled.130 Some of 
those labelled as enemies of the state and interned had 
arrived in Britain as refugees. By the end of the First World 
War, the German communities of Britain had been drasti-
cally reduced. The 1911 census showed that there were 877 
German-born residents in Hampshire. By 1921, the number 
was 228, the result of rigorous state efforts.131

The judiciary showed themselves unwilling to intervene 
to limit the highly discretionary executive powers intro-
duced in the 1914 Act.132 The case of Sarno concerned an 
expulsion order by the Home Secretary under the Act and 
Article 12 of the Aliens Restriction (Consolidation) Order 
1914.133 Sarno claimed to be a refugee from Russia. Lord 
Reading CJ described the issues raised as 

undoubtedly of supreme importance, in reference to the 
right or power of the Secretary of State to send back to 
the country where he was born a person who had sought 
asylum in this country by reason of his having, or being 
suspected of having, committed a political offense in his 
own country.134 

He stated that, 

if we were of opinion that the powers were being misused, 
we should be able to deal with the matter. In other words, 
if it was clear that an act done by the Executive with the 
intention of misusing those powers, this Court would have 
jurisdiction to deal with the matter.135 

However, Lord Reading was neither convinced that in 
making the expulsion order the Home Secretary had acted 
beyond his legal power, nor that Sarno was ‘in the ordinary 
sense, a political refugee’.136 In the case of R v. Secretary of 
State for Home Affairs, ex parte Duke of Château Thierry, 
the Court of Appeal was of the opinion that despite the 
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absence of safeguards for refugees in the 1914 Act, ‘the 
Executive had no intention whatever of taking advantage 
of their powers over aliens to deport political refugees’.137 
Dallal Stevens has observed that evident in the practice of 
the courts at this time was the ‘continued legacy of Crown 
privilege’, demonstrating their reluctance to ‘peer behind 
the veil of absolute discretion’.138

In contrast to the demonisation of Germans, Belgians 
were considered deserving foreigners. Demands were made 
for the British government to come to the aid of the Belgian 
people. Stories of German atrocities in Belgium, some later 
discredited, were used by British politicians to justify the 
harsh measures imposed on German residents.139 According 
to Tony Kushner and Katherine Knox, ‘[t]he construction 
of “Brave Little Belgium” could only be achieved with the 
parallel belief in the “evil Hun”’.140 This was essentially an 
‘arbitrary construction of aliens/refugees in Britain as either 
devils or angels’.141

The War Refugees Board was established in August 1914 
by a group of wealthy women to help facilitate the move-
ment and resettlement in Britain of Belgians fleeing the 
war. Such initiatives followed ‘tales of foreign persecu-
tion’, which ‘invited Britons to imagine themselves in the 
role of foreigners’ rescuer’,142 a familiar colonial trope. The 
Board was largely publicly funded, a first for the British 
government.143 However, it preferred the Board to appear as 
though it was privately sustained in order to dispel the idea 
that it might be directing funds towards ‘aliens’. It also did 
not want to dissuade charitable organisations from setting 
up funds in aid of refugees, such as Manchester’s Belgian 
Refugee Fund. The official position was that the task of pro-
viding humanitarian aid to refugees was to be assumed by 
voluntary organisations. In reality, the War Refugees Board 
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was increasingly under the management of civil servants 
and reliant on state funding.144

Over a million people, almost one-sixth of the Belgian 
population, were forced to flee Belgium following attacks 
by the German forces. Half travelled to the Netherlands 
and the rest arrived in Britain and France. In January 1915 
the British Local Government Board announced that around 
4,000–5,000 Belgians were being given permission to enter 
Britain from the Netherlands on a weekly basis in order to 
relieve pressure on Dutch resources. Altogether a quarter 
of a million Belgians came to Britain during the First World 
War.145 The Home Secretary stated that Belgian refugees 
were to be ‘treated as friends, and no difficulty [would] be 
put in the way of their landing at any approved port, if 
they [could] satisfy the Aliens Officer that they [were] in 
fact Belgians and not Germans or Austrians’.146 Belgians 
thus served as symbols of Britain’s apparent righteousness 
in world affairs. Kushner and Knox interpret the move to 
protect the Belgians as a ‘desperate’ attempt to reinvigorate 
‘Britain’s moral pride’.147 The British ‘delved into the past to 
place the Belgian refugees in context, and their search for a 
usable past took some as far back as the French Huguenots 
and other Protestant exiles’.148 In reality, hostility towards 
anyone considered not to be British was high and calls for 
stronger immigration controls led the government to push 
for the rapid return of Belgian refugees as early as 1916.149 
There was a level of ambivalence in the official attitude 
towards the Belgians. They were considered to be an admin-
istrative and political challenge.150 The regime established 
to protect them was characterised by elements of last resort 
and temporariness. Refugees were permitted entry on an 
exceptional basis and the length of stay was limited. Due to 
its intention to repatriate the Belgian refugees, the British 
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government encouraged them to maintain their language 
and culture.151 In November 1918 parliamentary debate cen-
tred around the timetable for the return of Belgians still 
in Britain. As early as 1914, in an exchange between the 
Foreign Office and the Home Office, the prospect of their 
becoming ‘a considerable source of embarrassment’ if ‘their 
numbers should be large’ was commented on.152 The Home 
Secretary feared hostility from locals in settlement areas and 
a concerted effort was made to repatriate them as  speedily 
as possible.153

The government’s eagerness to repatriate extended not 
only to Belgian refugees, but also to black soldiers and 
seamen who had travelled to and fought for Britain in the 
First World War. As Vilna Bashi notes, ‘these recruits were 
expected to return to their land of origin after their ser-
vice’.154 Despite their status as British subjects, the govern-
ment sought to have them repatriated and subjected them 
to strict control, for example by confiscating their passports 
and limiting their access to work.155 The Special Restriction 
(Coloured Alien Seamen) Order 1925 was, according to 
Kathleen Paul, ‘ostensibly intended to prevent alien seamen 
from falsely claiming British nationality and thus rights 
of residence’ in Britain.156 Under the Order, ‘“coloured” 
seamen’ who could not prove that they were British sub-
jects were required to register as aliens. Paul has argued that 
‘[t]he law was intentionally burdensome since, as the Home 
Office knew full well, the vast majority of black British 
seamen had no “proper” documentation and thus, by pre-
sumption became aliens, lost all privileges of citizenship, 
and became subject to deportation’.157 The category of alien, 
despite seemingly existing in opposition to that of subject, 
nevertheless operated to disenfranchise racialised subjects 
on the British mainland as well as in overseas colonies. The 
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1925 Order was thus an example of British subjects being 
treated as aliens for legal purposes in the interests of the 
maintenance of white British supremacy, demonstrative of 
the fragility of the distinction between subject and alien. 
Its effect was to lead to the harassment of ‘all “coloured 
seamen”, “aliens and British subjects mixed”, and to pre-
vent as many as possible from settling’ in Britain.158 

The emergence of a protection regime for European refugees

The displacement of people following the First World War 
led to the emergence of new institutional contexts for the 
categorisation and management of people.159 In the 1920s a 
number of European countries conducted bilateral negotia-
tions in an attempt to arrange for the transfer of European 
refugees to other territories. These tended to fail on account 
of the refugees’ lack of documents, which in the inter-state 
system were required to ensure admission and settlement 
on any territory.160 As a result, states moved to deal with 
the presence of displaced persons through international 
cooperation. The largely voluntary organisations that had 
been assisting refugees found themselves overwhelmed at 
the end of the First World War.161 According to one esti-
mate, there were 9.5 million displaced people in Europe in 
the mid-1920s.162 The mode of definition of a refugee first 
adopted at the international level was a collective one, with 
refugees recognised on the basis of group identity.163 

By the 1930s European countries were becoming increas-
ingly reluctant to fund relief efforts and receive European 
refugees, many of whom were Jews fleeing Nazi German rule 
and expansion. Calls were made for a comprehensive legal 
agreement for the protection of refugees and for creating 
an international refugee status.164 The Convention Relating 
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to the International Status of Refugees was agreed in 1933. 
With regard to the groups of European refugees protected 
under preceding Inter-Governmental Arrangements (of 
1922, 1924, 1926 and 1928), the preamble to the Convention 
stipulated that ‘refugees shall be ensured the enjoyment of 
civil rights, free and ready access to the courts, security and 
stability as regards establishment and work, facilities in the 
exercise of the professions of industry and commerce, and 
in regard to the movement of persons, admission to schools 
and universities’.165

This was the first time that European governments had 
collectively agreed to guarantee a number of socio-economic 
and civil and political rights to refugees. However, the legal 
arrangements were generally ineffective and failed to pro-
tect people fleeing persecution. They were neither univer-
sally accepted nor applied. The more legal obligations that 
were included in the agreements, the fewer ratifications fol-
lowed. Fifty-six states had accepted the Arrangement with 
Regard to the Issue of Certificates of Identity to Russian 
Refugees of 5 July 1922, but a mere eight ratified the far 
more comprehensive 1933 Convention, and only three rat-
ified the Convention Concerning the Status of Refugees 
Coming from Germany of 10 February 1938. The arrange-
ments failed to ensure protection for refugees seeking to 
escape from Hitler’s Germany.166 

Welfare as entitlement to colonial spoils 

The British welfare state has always embodied the asser-
tion of white entitlement to the spoils of colonial conquest. 
The 1942 Beveridge Report perhaps captured this spirit best 
when it declared that ‘housewives as Mothers have vital 
work to do in ensuring the adequate continuance of the 
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British Race and British ideals in the world’. Britain has 
always been an internally bordered, hostile environment 
for migrants, with access to welfare made contingent on 
legal status. In 1908 the Liberal government introduced the 
Old Age Pensions Act, and in 1911, the National Insurance 
Act. State intervention through the provision of financial 
assistance in general remained limited. The 1908 Act fixed 
the pensionable age at 70 even though at the time of its 
introduction the life expectancy for men was 48 years.167 
The Act required all state pension beneficiaries to be British 
subjects and to have been resident in Britain for twenty 
years, a figure reduced to twelve in 1919. During debate on 
the Pensions Bill, Arthur Fell MP stated, ‘[i]t might be that 
crowds of foreigners of the age of forty-five or fifty might 
come over here in the hope that, having resided in this 
country for the required time, they might get a pension’.168 
Those fleeing persecution were also excluded from the Act’s 
provisions.169 Meanwhile the National Insurance Act 1911, 
which covered healthcare and unemployment, attached eli-
gibility for benefits to nationality and residence status.170 
Steve Cohen has observed that 

legislation in the two decades following the Aliens Act 1905 
based welfare entitlements on immigration, residency or 
nationality status. This set the pattern for the rest of the 
20th century and beyond, ensuring that British welfare and 
the British welfare state, far from being universalistic, are 
 exclusive, narrow and nationalistic.171

Although people categorised as aliens residing in Britain 
were eventually granted access to health insurance under 
the National Health Insurance Act 1918, this was aimed 
at reducing the administrative burden entailed in enforc-
ing the discriminatory measures contained in the original 
legislation. As Cohen notes, this legislative change ‘was 
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not because of any principled revulsion against linking wel-
fare with immigration status, rather it was because it was 
practically difficult to enforce such discrimination’.172 Sir 
E. Cornwall, the minister who introduced the 1918 Act, 
stated,

I dare say some people will be rather alarmed at our proposals 
that [aliens] should receive ordinary benefits but I can assure 
the House that it is not from any love of aliens. It is simply a 
business proposition. We find the arrangements in the origi-
nal Act very complicated and it costs a great deal more than 
if we gave them ordinary benefits.173

As welfare began to be considered a more significant task 
for the government, the institutional context for its provi-
sion evolved. Rather than welfare provision being left to the 
‘friendly societies’ of the early 1900s, there was increased 
centralisation in its administration.174 This enabled a 
greater degree of ministerial discretion in the process, allow-
ing immigration status to be given greater prominence in 
determining access to welfare. Whereas the 1911 National 
Insurance Act had not discriminated against migrants in 
terms of unemployment benefits, under the Unemployment 
Insurance, No. 2 Act 1921, the Minister of Labour could 
decide whether to extend unemployment benefits from 16 
to 22 weeks.175 In 1922 the Minister of Labour declared that 
‘benefit beyond 16 weeks should not be granted to aliens – 
other than British born wives or widows of aliens’.176 

While lawmakers were working hard to write ‘aliens’ out 
of the emerging British welfare state, British rulers were 
raising revenue through exploitation and extraction in colo-
nised countries.177 The British had long been levying taxes 
on colonised subjects as a means of swelling government 
coffers. This was achieved through a tactic of British colo-
nial administrations, which forged alliances with elites in 
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colonised countries and used them ‘to collect taxes and 
maintain political order’.178 Revenues raised were used by 
Britain to pay for imports from colonised countries.179 Thus 
racialised subjects were being forced to fund the British 
welfare state for white Britons. In time, colonised popula-
tions, on seeking access to Britain, would be constructed as 
burdens and a drain on public funds. 

The following chapter shows how Britain’s colonial 
exploits and fluctuating colonial ambitions meant that 
racialised subjects would not only be the primary objects of 
the law’s violence in the colonies, but also in the metropole 
as they became the principal targets of immigration control. 
Although the 1905 Aliens Act was not written with racial-
ised British subjects in mind, it nevertheless served as the 
legislative precursor for the control of their movements. 
The Aliens Act was in many ways a product of British colo-
nialism, its legislative provisions lifted from the immigra-
tion laws of the colonies. British lawmakers did not forget 
its mechanisms when it came to the task of drafting future 
immigration legislation. Nor did they forget another impor-
tant lesson learned from colonies keen to deflect racialised 
subjects: the art of writing race-neutral terms into legisla-
tion which would nevertheless produce racialised effects.
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